
 

 
 

Guidelines on the right to home | interim feedback from the Shift Aotearoa 
 
 

 Frame of 
reference 

Feedback Notes 

Te Tiriti o 
Waitangi 

Perspectives 
on Te Tiriti  

Implementing Te Tiriti requires imagining the Crown and Māori as 
equal parties in decision making and resources. It requires us to 
relinquish and revisit the very idea of what our government is and 
does. Te Tiriti envisages a future of a multiplicity of 
Rangatiratanga directly alongside Kawanatanga. That is a different 
and innovative form of democracy, leadership and power, which is 
different to ‘the Crown partnering with…’. The ultimate shape of 
our government represents perfectly the colonial denial of Te 
Tiriti – if Te Tiriti was empowered rather than denied, what we 
curtly refer to now as the “Westminster System” which is usefully 
linked with the idea of the ‘Western System” would have been 
unpacked and repackaged for Aotearoa. It is this unpacking and 
repacking that is emerging now, and need to continue to move 
toward. It doesn’t start with ‘how does Rangatiratanga mesh with 
the State structure’… it starts with ‘what does a state look like 
when it is made up of rangatiratanga and Kawanatanga. 
 
Rights in Aotearoa derive from Te Tiriti and from other 
expressions of international law. This is true - as noted following - 
for the right to housing, which is expressed firstly and perhaps 
pre-eminently in Te Tiriti.    

 

Te Tiriti o Waitangi right to käinga: 
Te Tiriti expresses and agrees to the right to 
home: “… ka whakarite ka wakaae ki nga 
Rangatira ki nga hapu - ki nga tangata katoa o 
Nu Tirani te tino rangatiratanga o o ratou 
wenua o ratou kainga…” 

This is different to and 
complimentary to the human 
right to adequate housing. It 
recognises and establishes Crown 
knowledge of Māori ownership – 
in accordance with Māori 
practice. It codifies Māori 
ownership of land and home, and 
under any other circumstances 
[i.e. other than the real condition 
which is Crown denial of Treaty 
rights for over a century] would 
prima facie assert Māori 
customary authority as distinct 
from the governorship traded to 
the Crown 

 

The Treaty of Waitangi right to property: the 
Treaty of Waitangi “confirms and guarantees 
to the Chiefs and Tribes of New Zealand and to 
the respective families and individuals thereof 
the full exclusive and undisturbed possession 
of their Lands and Estates Forests Fisheries and 
other properties which they may collectively or 
individually possess so long as it is their wish 
and desire to retain the same in their 
possession 

 



 

Te Tiriti o 
Waitangi 

The Treaty of Waitangi - equality:  “extends to 
the Natives of New Zealand Her royal 
protection and imparts to them all the Rights 
and Privileges of British Subjects.” 

In this term Te Tiriti predates 
human rights protections around 
equality and freedom from 
discrimination 

 

Partnership 

Partnership has tended to be over-used and under-delivered, and 
an environment has emerged in which the public sector in 
enabled to reference a multitude of activities and approaches as 
partnership.  

 

Partnership must be used with high specificity and caution 
because it has become the code word for the Crown-Māori post-
settlement relationship [rightly or wrongly]. Consider for example 
the use of the word ‘reconciliation’ in Australia, and how it has 
developed in the lexicon to mean really one thing in particular – 
the settlement of historic and contemporary wrongs arising 
between indigenous peoples in Australia and the Crown. We need 
to act positively to use the word partnership with caution in order 
for it to fully take on this special meaning. 

 

Partnership as co-governance opens up the fundamental idea of 
equality of standing between Māori and the Crown 

 

 

Kaupapa Māori 
approach 

Kaupapa Māori 
is the key 
emergent 
paradigm 

challenge to 
the Crown and 
Pākehā more 
broadly, as an 
approach to 

planning, 
development, 

research, 
engagement, 
and cultural 

responsiveness 
and capability 

A Kaupapa Māori challenges Pākehā to authentically know where 
they and their organisations stand in the world, on an issue, in te 
Ao Māori, and in relation to a fundamental set of enquiries 
relating to te Ao Māori and Te Tiriti. In one sense Pākehā can find 
their way toward these basic enquiries [which are a priori 
enquiries to standing up in te Ao Māori at all] by considering the 
set of things Māori know about te Ao Pākehā by dint of being 
forced to engage with it on a daily bases: various assumptions, 
communications tools, elements of cultural capital, and the ability 
to engage credibly in cultural exchange. 

 

Key determinants of a kaupapa Māori approach include viewing 
issues through an appropriate and well-informed te Ao Māori 
lens; and, ensuring processes are participatory meaning in one 
sense that those ‘doing’ the work are themselves involved in and 
learning from it, and in another sense that those who are 
participating or the target of the work are engaged and also 
benefit from the work in either a koha sense, a reciprocal sense, 
or benefit in fact from any actual fruits of the work. Another 
framing idea is ‘by Māori, with Māori, and for Māori’ which itself 
reflects indigenous rights law and standards and reflects similar 
expressions in other sectors and other countries. 

 

Public sector entities need to recognize and be aware of this 
emergent paradigm with key interlinkages with human / 
indigenous rights 

 

 



 

The right to 
home 

 

International 
law and the 
established 
elements of 
the right 

In investing the elements of the right into New Zealand guidance 
the language should be adapted where possible without 
weakening the authority of the right  

 

Indigenous 
rights 

The indigenous right to live on ancestral land continues to be 
undermined and compromised by specifically colonial legislation 
specifically targeting the alienation of Māori land for colonial 
purposes  

 

 

Forces 
weakening the 
right to housing 

Content and 
discussion on 
issues faced in 
New Zealand, 

to which 
discussion or 
localization of 
the elements 
of the right to 

a decent home 
can be 

oriented 

Failure within Crown to respect and fulfil human rights and ensure 
clear lines of mandate and resourcing from human rights 
agreements through to legislation and action 

 

Failure to recognize (adequately or accurately 
assess, estimate, research, consider, plan for, 
resource) the high and obvious risk of severe 
harm to families in regard to their right to home, 
caused by the structural government and 
economic reform 1980 – 2000 [often referred to 
as the neo-liberal reforms]: namely drastic, fast 
and un-necessary changes to government 
investment in housing outcomes and social 
housing 

Neo-liberalism viewed as a 
number of scales enables us 
to understand there is no 
absolute neo-liberal position, 
and therefore approach an 
analysis from te perspective 
that our national position can 
be shifted along that scale in 
either direction, rather than 
trying for example, to defeat 
or retreat from a singular 
position. Those scales might 
be: degree of centralization 
of services [how much does 
govt. keep in house or 
contract out; resources or 
decision-making]; degree of 
reliance on open markets for 
economic stability [or how 
ready is govt to step in prop 
up markets]; and degree of 
actual State intervention in 
markets [i.e. regs or taxes].  
 
So how do human rights 
guide us in thinking about [a] 
neo-liberalism, and [b] 
particular parts of our 
political economic paradigm? 
The guidelines could be 
framed to support the 
surfacing of this debate, and 
perhaps offer grounds for a 

Failure to recognize, mitigate, and respond to 
the deepening harm to families in regard to their 
right to home, caused by structural government 
and economic reform 1980 – 2000 [often 
referred to as the neo-liberal reforms]: namely 
on-going failure to reconsider the neo-liberal 
paradigm and policy platforms introduced   

Failure to recognize, mitigate, and respond to 
the deepening harm to families in regard to their 
right to home, caused by structural government 
and economic reform 1980 – 2000 [often 
referred to as the neo-liberal reforms]: namely 
on-going failure to implement adequate and 
accurate forward planning for supply issues 
caused by those neo-liberal settings and 
decisions, alongside population growth and 
other factors which undermined Aotearoa’s 
housing system between 1990 and 2020    

Reliance on open-market model as one element 
of a quasi neo-liberal approach to housing has 
moved us directly away from protecting and 
promoting a human rights approach.  



 
Failure to establish and use mechanisms to 
ensure public benefit from the open market 
model.  

shift – assuming for example, 
human rights outcomes 
might be at one end of the 
scales above, and human 
rights derogation at the 
other.   

Failure of strategic planning for housing outcomes has 
deeply undermined contemporary experiences and 
access to the right to housing. More recently the UN and 
the Special rapporteur have turned their minds to the 
idea that sitting in the background of human rights 
implementation is the active and positive need for 
States to plan effectively and strategically for that 
outcome.    

To what extent can 
the guidelines refer 
or surface this 
somewhat ‘meta’ 
implication of the 
right to housing? 

Policy as a 
neo-liberal, 
market 
enabling, non-
strategic and 
therefore 
specifically at 
risk of failure 
at meaningful 
market 
intervention 

The establishment and use of housing policy as an election 
battleground has directly undermined housing as a human 
right, and over 30 years this has come to be prima facie the 
case, while at the same time - and somewhat perversely – 
illustrating that housing is really important to Kiwis. 

 

A reliance on policy is in some ways a neo-liberal paradigmatic 
approach to governance – it is ‘small government’ oriented; it 
enables government to be seen as tinkering around the edges 
of markets, not changing them; as such it offers a sense of 
market stability. The trade-off of these approaches is that the 
right to housing has been de-prioritised/compromised. 

 

Continued, entrenched and reinforced 
marginalisation of housing policy and resources from 
health, education and infrastructure [harmful siloes]: 
we are often directed back to an inability to share 
resources across these siloes, and – at the ‘bottom of 
the cliff’ - we have a monumental example of how 
life does not reflect these siloes in some of the 
known and agreed ‘sources’ of homelessness: prisons 
and hospitals. At the ‘top of the cliff’ we have MSD 
running policy and interventions like ‘Sustaining 
Tenancies’ and the rent subsidy packages.  

Rights help break down 
these siloes.  
 
The ‘follow the money’ 
type link between poor 
housing and poor health 
which has a huge cost, is 
well documented – 
maybe even an 
accepted state.  

 The risk of financialisation remains present and high 
in Aotearoa partly because financialisation will 
require a strategic multi-lever, multi-agency, cross-
silo, cross party approach to control.  
 
Controlling financialisation is easy enough in bare a-
politicised speak. The investment market is sensitive 
to regulatory measures and at this time we have few 
regulatory measures in place. Our policy decisions to 
not have regulatory policy in place to mitigate 

Certain market forces 
forcefully advocate for 
the open market and 
use public discourse to 
promote the real estate 
market, which cyclically 
helps prop up the 
market. In a cliched 
fashion these voices are 
easy to find and loud – 
in our papers, on our 
airwaves. The market is 



 
financialization are placing at risk our right to 
housing.   
 
A capital gains tax, inclusionary zoning, other value 
uplift tools, tax on direct personal income from 
income derived from housing, control of the relevant 
Reserve Bank macro tools, the implementation of a 
code of conduct for institutional and especially 
international institutional investors for profit in 
housing [or prohibition if required], adequate and 
deep monitoring, would all operate to signal a 
different market – a market with some controls in 
place wo limit the potential negative impact of 
financialization.  

at its most powerful in 
self-promotion.  
 
The absence of these 
tools to date has caused 
vast market value hikes, 
which have directly 
undermined the right to 
affordable /accessible 
housing.   

 

Rental system 
and rights 

State housing 
as a location of  

indigenous 
and other 

rights, and a 
location in 
which to 

surface rights 

At The Shift Aotearoa conference 2019, Dr Moana Jackson 
carefully, subtly, and determinably drew and made real a 
timeline of ever increasing oppression of Māori, from land 
alienations and civil war, to the determined undermining of 
traditional ways of life and practices, to the intentional 
undermining of the sustainability of rural and largely separate 
lives for Māori on ancestral land; through an ignoring of the 
Māori contribution to and loss in two war efforts; to 
urbanization; to low-wage binding into primary industries to 
carry a vastly unbalanced load in building New Zealand’s post-
war economy; and into virtual servitude to the State because a 
choice was made not help these whanau into home ownership, 
but to ‘help’ them with housing by making them tenants in the 
houses of the State. Dr Jackson described this as the final goal of 
colonization insofar as it relates to land grabbing and social 
marginalization – a destitute un-landed population without 
assets. 
 
In this context, what is now Kainga Ora is surfaced as a powerful 
tool of colonization. Perhaps the most powerful. What is 
unfortunate is that that proposition holds true. The failure to 
maintain those very houses for decades reeks of a colonial 
intent.  The government and Kainga Ora are failing to provide 
adequate or meaningful ownership options for tenants. In this 
context it is also reasonable to suggest that the very 
dependence of Māori on the State that was established through 
the process described by Dr Jackson, remains at the heart of 
State and Kainga Ora ambivalence about hearing from Māori or 
promoting in real terms better outcomes for Māori.  

 

Rental system 
as a key 

location of 

Rental stock 
housing 
performance / 
adequacy 

The human right elements relating to building performance and 
adequacy must be powerful and speak to both the new 
development sector/regime, and the rental system/regime. 
 

 



 
human rights in 

housing 
Security of 
tenure / 
eviction 

The right to security of tenure is a key driver of future change in 
our rental system. Recent changes to the Residential Tenancies 
regime perfectly illustrate the politicization of housing and 
related policy. A change to prescribe ‘no-fault’ evictions was 
framed through narratives of:  

• rich versus poor [landlords are rich and special, tenants 
are poor and landlords should naturally be able to evict 
a tenant they have entered into a legal contract with, 
anytime and for no reason] and  

• landlord versus tenant [landlords are kind and would 
never mis-use the ‘right’ to evict with no-reason, and 
tenants are bad because a landlord might make a 
mistake in selecting their tenant, and neighbors might 
complain to the landlord], and of course  

• profit versus people [landlords are just Mum and Dad 
investors and not being able to evict for no reason will 
make investing in rental property such a fundamentally 
different proposition that many will simply sell their 
house or remove from the market, meaning less rentals 
– it’s a market place so no-one should have rights except 
the right to profit without onerous obligations].  

• {so go the argument at least}.  
 
What seemed to be missing from the debate was that in general 
terms investors in an asset class will in fact prefer and benefit 
from stability of returns. In this case so would tenants, for whom 
a more stable rental market could lead to an overall increase in 
the average rental term – which is terrifyingly short in NZ. 

 

Eviction The current and future tranches of large scale State backed 
housing redevelopment create significant immediate risks to the 
right to housing including the risk of both unreasonable & unfair 
eviction, and the high risk of eviction into homelessness. 
 
New Zealand has adopted a broad definition of homelessness 
[Statistics New Zealand (2009). New Zealand definition of 
homelessness. Wellington]. One of the ways that broad 
definition can be leveraged is via the human rights prohibition 
on eviction into homeless – a case which can be made in any 
case in which eviction to make way for large scale development 
[especially from State housing] leads to families or individuals 
rough sleeping, sleeping in cars, sleeping in housing in which 
there is over-crowding, or where the house is inadequate for 
other reasons.  

 

 

Existing codes / 
housing 
performance 

Guidelines 
offer an 
opportunity to 

Sector feedback reflected in thematic reports has provided 
commentary on some existing codes  

 



 
 comment on, 

refer to, or 
include 
existing codes 

WHHRG providing feedback on this [focus on building 
performance] 
The above referred StatsNZ definition of homelessness could be 
reviewed or contextualized from a rights perspective. 
 

  
 


